DRAFT BILL OF

PASUMAI THAAYAGAM

The Private Professional Educational Institutions

(Regulation of Management and Administration) Bill, 2005)

An Act to provide for the regulation of management and administration of Private Professional Educational Institutions to prevent commercialization of education and prohibit capitation fee and to ensure equity and social justice to socially and educationally backward sections of the society.

Be it enacted by the Parliament in the Fifth Sixth year of the Republic of India as follows:

                            CHAPTER-1

PRELIMINARY

1. Short title, extent, and commencement
1. (a)
This Act may be called “The Private Professional Educational Institutions (Regulation of  Management and Administration), Act,”  2005 


(b)
It extends to the whole of India except the State of Jammu and Kashmir 


(c)
It shall come into force on such date as the Central Government may, by notification in the official gazette, appoint 

2. Applicability

This Act applies to:

2. (a)
Private aided or unaided Professional Educational Institutions and other self-financing institutions offering professional courses, affiliated to a university established under Section 2(f) of the University Grants Commission Act, 1956 (Act 3 of 1956) as modified from time to time.


(b)
Institutions deemed to be universities or constituent units thereto, other than those promoted and maintained by the Central Government; and imparting professional education.

3. Definitions  

3. In this Act unless the context otherwise requires:

i. “Admission and Fee Regulatory Committee” means the Committee   established and constituted by the Appropriate Authority for the allotment of seats for admission and for the fixation of fee to be charged from candidates seeking admission to a Private Professional Institution.

(b)
“Aided Institution” means a Private Professional Educational Institution, receiving recurring financial aid or assistance in whole or in part from the Central Government or the State Government or from any body, under the control of Central or State Government disbursing grants-in-aid or financial assistance including a minority institution and those which received concessionary support in the form of land and/or finances from such bodies.

(c)
“Appropriate Authority” means the University Grants Commission in the case of an institution deemed to be a University; the affiliating Central University in the case of a private aided or unaided minority professional educational institution affiliated to it; and the State Government or the Union Territory Administration, as the case may be, in respect private aided or unaided professional educational institution affiliated to a university established under the Act of the State Legislature.

(d)
“Capitation Fees” means any amount by whatever nomenclature it be called, whether in cash or in kind paid or collected or received directly or indirectly by the Private Professional Institution by itself or on its behalf by any members of the governing body,/management/staff, or any person associated with the management of the institution, from the student in consideration of his/her admission to or prosecution of any course of study or  promotion to a higher class or for availing the academic facilities such as library and computer center and physical facilities such as transport, canteen, hostels etc., over and above the amounts authorized by the  in such an institution in addition to the fees determined and authorized under Section 10 of this Act.

(e)
“Central University” means a University established or incorporated by an Act of Parliament and includes an Institution of Ntional Importance, so declared by the Parliament.

(f)
“Common Entrance Test” means an Entrance Test, conducted by the Appropriate Authority or an agency authorized by it for the purpose, for admission to Professional a Professional Course.

(g)  “Deemed to be University” means an institution so defined under section 3 of the University Grants Commission Act, 1956; and includes a constituent unit of such institution.

(h)
“Fee” means only those fees determined and authorized by the Admissions and Fee Regulatory Committee relating to tuition and other academic facilities and authorized fees for optional facilities such as transport, canteen, lodging and boarding.

(i)
“Foreign Candidate” means a person holding a foreign passport seeking admission in a private aided or unaided professional educational institution affiliated to a Central University or a university established under the Act of the State Legislature or to an institution deemed to be a University.

(j) “Foreign Education Provider” shall mean and imply a university or an institution established and duly accredited under a foreign law outside the territory of India and, notified as an institution deemed to be university under Section 3 of University Grants Commission Act, 1956.

(k) “Foreign Institution” shall mean and imply an institution established outside the territory of India. 

(l) “General Category” shall mean and imply seats from out of the sanctioned intake of an institution, not being in the management category, allocated to be filled up by the Appropriate Authority in the manner prescribed.

(m) “Management” means a Body of Persons, not including private individuals or members of a family, authorized to manage a private Professional Institution under the provisions of the Societies Registration Act, 1860  (or the corresponding Act, if any, in force in a given state); or by a Public Trust, religious or Charitable, registered  under the Trusts Act; Wakes Acts (or the corresponding  legislation, if any, in force in a given state).

(n)  “Management Category” shall mean and imply seats from out of the sanctioned intake allotted to the Management of the institution for being filled by it in a fair and transparent manner on the basis of th inter-se merit determined by a Common Entrance Test.

(o) “Minority” means a minority notified under Section 2(f) of the National Commission for Minority Educational Institutions Act, 2005 (Act No. 2 of 2005)

(p) “Minority Institution” means an institution imparting professional education established and administered by the Management of a Minority Community.

(q) “Person of Indian Origin” means a person of Indian Origin as defined under the Indian Citizenship Act, 1955 (Act No. 57 of 1955)

(r)
“Private Professional Institution” means a Professional Institution not established or maintained by the Central, State or Union territory administration or any public body, but established and administered by Management as per clause (l) above.

(s) “Professional Institution” means a College or a School or an Institute by whatever name called, imparting professional education approved or recognized by the competent statutory body and affiliated to a university and includes a constituent unit of a deemed to be university imparting professional education.

(t) “Professional Course” means a course of study notified as a “professional Course” by the Appropriate Authority and shall include a course offered by a Foreign Institution by itself or in collaboration with an Indian Private Professional Educational Institution, in full or partial fulfillment for the award of a Degree, Diploma or Certificate by whatever name called.

(u) “Sanctioned Intake” shall mean and imply the total number of seats sanctioned by an authority notified by the Central Government for admitting students in each course of study in a Professional Institution.

(v) “State University” means a university established or incorporated by an Act of the State Legislature.

(w) “Unaided Institution” means a Private Professional Institution, not being an Aided Institution.

(x) “University Grants Commission” means the University Grants Commission established under the University Grants Commission Act, 1956.

CHAPTER II

ADMISSION AND FEE REGULATORY COMMITTEE

4. Composition, Disqualification and Function

4. (a) The Admission and Fee Regulatory Committee shall be presided over by a person who has been a Vice Chancellor of a Central University or a State University and shall include two other members having distinguished educational experience besides management, administration or finance.

(b) The term of the Committee shall be three years from the date of its notification; and, in case of any vacancy arising earlier, for any reason, the Appropriate Authority shall fill such vacancy for the remainder of the term.

(c) No act or proceedings of the Committee shall be deemed to be invalid by     reason merely of any vacancy in, or any defect in the constitution of the Committee.

(d) No person who is associated with a private aided or unaided institution shall be eligible for being a member of the Admission and Free Regulatory Committee.

(e) A member of the Admission and Fee Regulatory Committee shall cease to be so, if he performs any act, which in the opinion of the Appropriate Authority is, unbecoming of a member of the Committee.

Provided that, no such member shall be removed from the Committee, without giving him an opportunity of being heard.

(f) The Committee may frame its own procedure in accordance with the Regulations notified by the Appropriate Authority in this regard.

(g) The Committee may require a Private aided or unaided professional educational institution or, a deemed to be University to furnish, by a prescribed date, information as may be necessary for enabling the Committee to determine the fee that may be fixed by the Institution in respect of each professional course, and the fee so determined shall be valid for such period as notified by the Appropriate Authority.

(h) The Committee may, if it is satisfied that an Institution has violated any provisions of this Act, recommend to the appropriate statutory body for the withdrawal of the affiliation or recognition of such institution.

(i) The Committee shall ensure that the admission under the Management Category in an institution is done in a fair and transparent manner.

CHAPTER III

MANAGEMENT

5. Permission

5.    (a)
A private professional education institution shall be permitted to be established and/or administered only by a Society registered under the Societies Registration Act, 1860 (or the corresponding Act, if any, in force in a given state); or by a Public Trust, religious or Charitable, registered under the Trusts Act; Wakes Acts (or the corresponding  legislation, if any, in force in a given state).

(b)
No individual family, firm, company or any other body of individuals, by whatever appellation called  - except those mentioned above – will be permitted to establish and/or administer a private professional educational institution.

(c)
All the existing private professional education institutions which do not conform to the above norm shall be directed to take appropriate steps to comply with the same within a period of six months from the date on which this Act comes into force.  In default, whereof, recognition/affiliation accorded shall stand withdrawn.

CHAPTER IV

ADMISSIONS

6. Eligibility

The eligibility for admission to a Private aided or unaided professional educational institution or a deemed to be University shall be as notified by the Appropriate Authority.

7. Allocation of Seats

    7.   (a)
In an aided Minority Institution, the Management may reserve for itself upto fifty percent of the sanctioned intake for admission of students from the Minority Community under the Management Category.


(b)
In an Aided Professional Educational, other than the Minority Institution, The Management may reserve upto fifteen percent of the sanctioned intake under the Management Category.


(c)
In an unaided Private Professional Educational Institution, including the Minority Institution, the Management shall reserve for itself fifty percent of the sanctioned intake under the management category.


(d)
The Management of a Private aided or unaided professional educational institution shall declare, by the prescribed date, the extent of the Management Category from out of the sanctioned intake for each course of study; and any seat remaining thereafter, shall be treated as a seat in the General Category.


(e)
Fifteen Percent of the seats from out of the General Category in a private professional institution may be filled on an All India basis in such manner as may be notified by the Central Government.


(f)
These provisions in 7 (a) shall be applicable to the Deemed to be Universities also.

8. Manner of Admissions


8. A Private Aided or Unaided Professional Institution

(a) shall, subject to the sub-section (e) of Section 7 of this Act, make admission to a seat under the General Category, on the basis of one or more qualifying examinations to be notified by the Appropriate Authority or an agency designated by it in a manner prescribed by such authority. 

(b) shall make admission  to a seat under the management category in a fair and transparent manner through a Common Entrance Test by the State or by an agency recognized and notified by the appropriate authority for the purpose. 

Provided that, in case the institutions fails to fill a seat under the Management Category, through such a Common Entrance Test, all or any of such seats shall be filled under the General Category.

(c) may admit Foreign Students against seats not exceeding fifteen percent, over and above the sanctioned intake in fair and transparent manner

9. Reservation of Seats

(a) A Private aided or unaided institution shall reserve seats for candidates belonging the Scheduled Castes, the Scheduled Tribes, and other socially and educationally backward classes from out of seats in the General Category, to such an extent as may be notified by the Appropriate Authority in accordance with the Regulations to be prescribed by it.

(b) A deemed to be university shall

(i) reserve, fifty percent of the sanctioned intake of each constituent unit for students from the State in which such constituent unit is located

(ii) reserve seats out of its sanctioned intake for candidates belonging to the Scheduled Caste, the Scheduled Tribe and other socially and educationally backward classes to such an extent as may be notified by the Appropriate Authority in accordance with the Regulations to be prescribed by it.

CHAPTER V

FIXATION OF FEE

10. Tuition and Other Fees

(a) The tuition and other fees charged to the the students admitted under the General Category in a Private Professional Educational Institution shall be the same as prevailing for a corresponding course in the Government institutions.

(b) The tuition and other fees charged to the students admitted under the Management Category in a Private Professional Educational Institution shall be the same as determined and approved by .the Admission and Fee Regulation Committee.

(c) In calculating the fee structure, distinction shall be made for institutions that existed for ten years or more, which shall charge only recurring expenditure and legitimate development costs. Institutions that existed for less than ten years are entitled to include the cost of amortizing known capital cost the towards land, building and other physical infrastructure.
(d) The provisions of this act regarding the fee structure shall be applicable to all current admissions, and fresh admissions to the said colleges for the next academic session after the commencement of this Act 

CHAPTER VI

FOREIGN EDUCATION PROVIDER

11. Foreign Institutions

a. No foreign institution, which is not an approved Foreign Education Provider, under this Act, shall effect admission of any person in the territory of India or charge any fee or fees from such person in respect of a Professional Course.

b. No foreign institution, which is not an approved Foreign Education Provider under this Act, by itself or in collaboration with an Indian institution, shall offer any course of study, in full or partial fulfillment of the requirements leading to a degree, diploma or a certificate.

c. Notwithstanding anything contained in the University Grants Commission Act, 1956, a Foreign Institution may seek, in the manner prescribed, to be declared as an institution deemed to be University for the purposes of the said Act; and, specifically for being notified as a Foreign Education Provider for granting admission to its proposed programmes of study leading to the award of Degrees, Diplomas or Certificates, by whatever name called.

d. No Foreign Education Provider shall effect admission to any category of seats unless permitted, in writing, to do so by the University Grants Commission.

e. Notwithstanding anything contained in the University Grants Commission Act, 1956, the Commission may make such regulations, as it may deem fit, specifically in regard to Foreign Education Providers, with the prior approval of the Central Government and such regulations may provide, inter-alia, for:

(i)
the incorporation of the Foreign Education Provider under a Central or State law as may be applicable;

(ii)
the creation of a Corpus Fund of such sums of money, and in such form, as may be prescribed by way of security;

(iii)
the period for which such permission is granted, subject to its renewal;

(iv)
the eligibility of candidates for admission to any or all categories of seats;

(v)
the manner in which fee or fees is to be charged by the Foreign Education Provider and determined by the Admission and Fee Regulatory Committee at the centre.

f. Provided that the University Grants Commission shall not permit admission to any category of seats, or the charging of fee or fees by the Foreign Education Provider in respect of a Professional Course without the consent of the appropriate statutory authority, if any, for such Professional Course.

(i)
whoever, being associated with a Foreign Institution, other than a Foreign Education Provider, effects admission or charges fee or fees in contravention of the provisions of the foregoing sub-sections of this section, shall be punishable with imprisonment for a term which shall not be less than one year but which may extend to three years; and, in addition, shall be liable to a fine which shall not be less than ten lakh rupees but which may extend to fifty lakh rupees.


Provided that nothing in this clause shall apply, in the case of a Foreign Institution operating in the territory of India on the date commencement of this Act, for a period of six months from such date.

(ii)
whoever being a Foreign Education Provider, contravenes the provisions of this section be punishable with forfeiture of the Corpus Fund referred to in sub-section (e) (ii), in whole or in part thereof, and, in addition, shall be liable for action by the Admission and Fee Regulatory Committee.

CHAPTER VII

POWERS AND FUNCTIONS OF STATE

12. New Institutions and Additional Intake Capacity

(a) Within one year after the Act coming into effect, every State shall prepare a five year projection for growth of professional education in the State. Based on such projections the Central Government shall prepare a National Plan for the growth of professional education.

(b) No new private professional educational institution shall be sanctioned and no additional intake capacity be approved in the existing private professional educational institution. Without specific “No Objection Certificate” from the State.

(c) The State shall have the power to cause inspection of the private professional educational institution by the affiliating university or a designated authority of the State in respect of the structure of the Management, the number and qualification of the students admitted in a private professional educational institution; the number and qualifications of the teaching staff; The fees collected from the students, the quality of the academic and physical infrastructural facilities and the structure of curriculum and examination system.

(d) If the State or the affiliating university is satisfied, after due proceedings, that the private professional educational institution has contravened or failed to comply with any of the of this Act, shall withdraw the recognition of the institution and disaffiliate it, provide alternate allotment to the students already admitted for the completion of their course and prohibit the institution from making any further admission.

CHAPTER VIII

PENALTIES

13. Prohibition of capitation fee.
(a) No capitation fee shall be collected by or on behalf of private professional educational institution.  If it is proved as collected, shall be punishable with simple imprisonment up to six months, or with fine which may extend up to 50 lakhs but not less than 20 lakhs, or with both. 

(b) Contravention or non-compliance of the provisions of this Act and the Regulations made under this Act shall result in withdrawal of recognition and approval including taking over the management of the institution.

CHAPTER IX

MISCELLANOEOUS

14. Appeals

(a) The Central Government shall appoint an Appellate Authority, consisting of a person who has been a judge of the Supreme Court, before which a person or a professional institution aggrieved by an order of the Admission and Fee Regulatory Committee at the Centre may file an appeal, within a period of 30 days of passing of such order.

(b) The State Government shall appoint an Appellate Authority, consisting of a person who has been a judge of the High Court, before which a person or a professional institution aggrieved by an order of the Admission and Fee Regulatory Committee in the State may file an appeal, within a period of 30 days of passing of such an order.

15. Act to have Overriding Effect


The provisions of this Act shall have effect notwithstanding anything therewith contained in any other law for the time in force or in any instrument having effect by virtue of any law other than the Act

16.  Power to Make Rules


The Central Government may, by notification in the Official Gazette, make Rules for carrying out the purposes of this Act. .

17.  Power to Make Regulations


The Appropriate Authority may, by notification in the Official Gazette, make Regulations consistant with this Act and the Rules made thereunder.

In particular and without prejudice to the generality of the foregoing power, such Regulations may provide for all or any of the following matters namely:

(a) Regulating the constitution and working and, terms and conditions of the Admission & Fee Regulatory Committee.

(b) Regulating the eligibility of admission, manner of admission and, allocation of seats in a Professional Institution; including the reservation of seats referred to in sub-section (1) of Section 8 of this Act.

(c) Regulating the manner or criteria of determination of fee or fees to be charged by a Professional Institution from the candidates.

(d) Regulating the fees to be charged by the Professional Educational Institution from the candidates.

(e) Regulating the sanctioned intake teachers norms, class schedule, grading system and curricular framework in deemed universities.

(f) Regulating nature and schedule of entrance test and the last dates of admissions for different professional courses.

(g) Regulating establishment off-campus college/centers and off-shore campuses and study centers.

(h) Regulating the distance education programmes offered by deemed universities in professional subjects.

(i)
Regulating the qualifications and roles of appointment of Chancellors, Pro-Chancellors and Vice Chancellors of deemed universities

(j)
Regulating the definitions and the degree of nomenclatures of professional courses based on their contents.

(k)
Regulations seeking information from private and aided or un-aided professional education institutions or a deemed university to furnish the list of candidates admitted in an academic year in prescribed form.

(l)
Any other matter relating to the purpose of this Act.

18.  Rules to be laid before Parliament

Every Rule made under this Act shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session for a total period of thirty days, which may be comprised in one session or in two or more successive sessions; and if, before the expiry of the session immediately following the session of the successive sessions aforesaid, both Houses agree in making any modification in the Rule of both Houses agree that the Rule should not be made; the Rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that Rule.

19.  Direction by the Central Government

19. (1)  In the discharge of its functions under this Act, the Appropriate Authority shall be guided by such direction on question of policy relating to national purposes, as may be given to it by the Central Government.

(2) If any dispute arises between the Central Government and the Appropriate Authority, as to whether a question is or is not a question of policy relating to national purposes, the decision of the Central Government shall be final.

20.Power to Remove Difficulties

20.(1)  If any difficulty arises in giving effect to the provisions of this Act, the Central Government may, by order published in the Official Gazette, make such provisions not inconsistent with the provisions of this Act, as appears to it to be necessary or expedient, for removing the difficulty.

Provided that, no such order shall be made after the expiry of a period of two years, from the date of commencement of this Act.

(2)  Every order made under this section shall, as soon as may be after it is made, be laid before each House of Parliament.

21. Protection of Action Taken in good faith

No suit, prosecution or other legal proceeding shall lie against the Central Government or the Appropriate Authority or any officer of the Appropriate Authority or the Appellate Authority, for anything, which is in good faith done or intended to be done under this Act.

STATEMENT OF OBJECTS

The Supreme Court in the Inamdar Judgment stated that “It is for the Central Government or for the State Governments in the absence of Central Legislation, to come out with a detailed well thought out legislation on the subject.  Such a legislation is long awaited.  States must act towards this direction.  Judicial wing of the state is called upon to act when the other two wings, the Legislature and the Executive, do not act.  Earlier the Union of India and the State Governments act, the better it would be.”

The main Objects of this Bill are:

(a)
to effectively enforce Transparency in the management of Private Professional Educational Institutions, 

(b)
to prevent profiteering and exploitation of students;

(c)
to ensure equity and social justice provided in the Constitution of India for professional education;

(d)
to put an end to the uncertainties faced by students every year in matters of eligibility requirements, admissions, and fee structure;

(e)
to provide sufficient authority to State Governments and universities to monitor the quality, merit and transparency in the Private Professional Educational Institutions.
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